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THE TREATY-MAKING POWER OF THE 
PRESIDENT AND THE SENATE. 

BY AUGUSTUS 0. BACON, UNITED STATES SENATOR FROM GEORGIA. 



By the decision of the Supreme Court of the United States, 
the range of the treaty-making power is practically without limi- 
tation and may extend to any subject, or agreement relative there- 
to, not forbidden by the Constitution, and not inconsistent with 
the nature of the Government itself and that of the state.* 
The wide scope of this power may, in its practical exercise, reach 
to every international concern and relation, from the least sig- 
nificant to the other extreme, such as the absorption of other 
countries or as alliances offensive and defensive — and the latter 
when in circumstances leading to inevitable war. Without tran- 
scending the bounds set for it by law, its rash or inconsiderate 
use may seriously impair the settled conservative policies of the 
United States; and in extreme cases such use may involve the 
country in disaster. 

The exercise of this stupendous power, second to none under 
the Government, is vested in the President and the Senate. By 
some it is claimed that in this there has been conferred upon the 
President a vastly preponderating power, and that to the Senate 
there only belongs a comparatively insignificant and altogether 
limited function. It is claimed, on the contrary, by others that, 
in the exercise of the treaty-making power, the Senate possesses, 
under the Constitution, equal dignity, equal power and equal 
responsibility with the President. 

In the process of making treaties, it is ordinarily true in prac- 
tice that the work done by the President and that done by the 
Senate are separate and distinct, each from the other. In other 
words, it generally happens that the President does one part of 

•133 U. S., 267. 
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the work and the Senate another and a distinct part. The 
conception of a treaty is, in such ordinary cases, with the Presi- 
dent; and also, in the general practice and experience, the for- 
mulation of its provisions, the suggestion to and discussion and 
agreement with the foreign Power, are the sole work of the 
President; and this, in common phrase, is termed the "negotia- 
tion of a treaty." On the other hand, when a treaty is thus 
agreed upon, and subsequently submitted to the Senate, the 
function of the Senate in such case is, in ordinary practice, 
confined, when the treaty is approved, to its ratification with or 
without amendment, or, when disapproved, to its rejection. 

Out of this division of the work, thus in practice generally oc- 
curring, has naturally grown the understanding, among those 
who have not made careful investigation, that the Constitution 
in its distribution of powers has divided them in this manner be- 
tween the President and the Senate respectively. Upon this. is 
based the contention of some that the work of negotiation in- 
cludes not only the subject and terms, but every phase of a pro- 
posed treaty from its inception to its submission to the Senate 
for ratification or rejection; that the negotiation, in this broad 
sense, up to the point of submission to the Senate, is the ex- 
clusive prerogative of the President, and that for the Senate 
prior to the time of such submission to attempt to participate 
in the work — either by suggestion of what should or should not 
be done relative to a proposed treaty, or by making any inquiry 
of the President concerning the same or relative to any pending 
or proposed negotiation of whatever character or gravity — is an 
unwarranted intrusion. Prom this is deduced the conclusion that 
no jurisdiction or responsibility attaches to the Senate, and no 
duty begins, until the proposed treaty is submitted to it, and that, 
except as to the power of amendment, the entire function of 
the Senate consists in the ratification or rejection of the proposed 
treaty. 

Out of this claim of exclusive jurisdiction and power in the 
President arises the interesting and vitally important question, 
What are, under the Constitution, the relative and respective 
powers and duties of the President and of the Senate in the 
making of treaties? 

Is the prerogative of the Senate narrowly limited to the giving 
of a perfunctory " yes " or " no " to a completed negotiation when 
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submitted to it by the President, or has the Senate, as the con- 
stitutional adviser of the President, a wider prerogative, to be 
exercised when the occasion demands, extending, with its respon- 
sibility, from the inception of a proposed treaty through all its 
stages, including its negotiation, to its final ratification or re- 
jection? The gravity of this question will be realized when it is 
remembered that treaties which may thus cover every international 
subject, however pave and far-reaching, and every question which 
can arise for settlement and disposition between this and a foreign 
country, are, when made, declared by the Constitution to be " the 
supreme law of the land." 

The reply to the question propounded must be found in the 
correct construction of the clause of the Constitution prescrib- 
ing how treaties shall be made. Fortunately, so much of the 
Constitution as relates to this subject is within a very small 
compass. It is found in the second paragraph of the second 
section of Article II, where, in speaking of the President, it says : 

" He shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided that two-thirds of the Senators present 
concur." 

That is all there is in the Constitution as to the power of the 
President to make treaties and the right and the power of the 
Senate to participate. So far as the right to suggest a treaty to 
a foreign Power is concerned, or to receive suggestions from a 
foreign Power, it naturally pertains to the President as the one 
to hold direct communication with a foreign Power. He is 
styled by Chancellor Kent, and other eminent law writers, the 
" constitutional organ of communication with foreign Powers." 
But this function by no means includes the entire work of negotia- 
tion, and the contention is far overstrained that alone in the brain 
of the President, alone in his suggestion and deliberation, alone 
in his judgment, must be determined, evolved and shaped the 
great international policies and measures which, if they are sub- 
sequently embodied in a treaty, must, by the terms of the Con- 
stitution, be " the supreme law of the land." Such contention 
in no wise harmonizes with the design of the Constitution, which 
in no particular confides to one man alone the exercise of any 
great power, save in the single function of the execution of the 
laws. 
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The Constitution, in the clause above quoted, does not divide 
the powers conferred upon the President and the Senate re- 
spectively into two parts, so that the term "to make" should 
be construed to mean, in the first division, " to negotiate/' and, 
in another division, " to consent," thus conferring the one upon 
the President and the other upon the Senate. It is one in- 
divisible power — " to make " ; and in the entire power " to make " 
the Senate is given full participation in advising and consenting. 
" To make " embraces the entire substantial work, including the 
negotiation; and it may be remarked that the Senate actively 
engages in the work of negotiation when it makes an amendment 
to a proposed treaty, which amendment is to be submitted by the 
President to the foreign Power for its consideration and approval. 
Such amendments are made by the Senate at every session. An 
amendment thus made by the Senate, to be by the President 
submitted to the foreign Power for its consideration and action, 
is as strictly a part of the " negotiation " as is any part of the 
proposed treaty originally submitted by the President to the 
foreign Power. 

The contention that the power of the President includes every- 
thing up to the time of the submission of the proposed treaty 
to the Senate might be sustained if the language of the Consti- 
tution were that: 

" The President of the United States shall have power to negotiate and, 
by and with the advice and consent of the Senate, ' to make ' treaties." 

Such phraseology would indicate two separate functions. It 
would indicate a first division of the duty, "to negotiate," the 
jurisdiction of which would be confined entirely and solely to the 
President; and the second division, "to make," one in which the 
President and the Senate together should act. 

But the language of the Constitution is: " He shall have power, 
by and with the advice and consent of the Senate, to make 
treaties." 

It is significant that the words "advice and consent" pre- 
cede the words " to make." The phraseology of the clause plain- 
ly indicates, not that the Senate shall be limited to saying " yes " 
or " no " to a perfected and finished work when presented to it 
by the President, but rather that there shall be the assistance 
of the Senate, the advice and cooperation of the Senate, in the 
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determination as to the propriety and policies of proposed treaties 
and also as to the terms and provisions they shall contain. The 
omission of the words " to negotiate " was not accidental. There 
was design in not conferring a separate and distinct power on the 
President. So far is it from being accidental, that the words 
used by the framers of the Constitution in the very next clause, 
really only divided from the clause in question by a semi- 
colon, prove that in constructing this paragraph they were weigh- 
ing carefully the language when they conferred power upon 
the President of the United States in the making of treaties. The 
two clauses of the same paragraph are as follows : 

"He shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided that two-thirds of the Senators present 
concur " 

Then follows the semicolon. Then the language proceeds : 

" and he shall nominate, and by and with the advice and consent of the 
Senate, shall appoint ambassadors, other public ministers and consuls, 
Judges of the Supreme Court, and all other officers of the United States, 
etc." 

In the latter clause, it was evidently the distinct purpose to divide 
the powers, and to confer in the first part of that division an 
exclusive function and jurisdiction upon the President of the 
United States — to wit, " to nominate." It is equally evident that 
the function of the Senate was limited to advising and consent- 
ing to the nomination previously made by the President in the 
discharge of a function and of a jurisdiction of nominating ex- 
clusively confined to him. Biit, on the contrary, there is in the 
former clause as to treaties no such division. The sole power is 
"to make" treaties, and in this entire undivided function the 
advice and consent of the Senate are prescribed as a part thereof. 

If the Senate were intended to participate only after treaties 
were formulated and agreed upon with foreign Powers, only 
the word " consent " would have been used in this section. The 
word " advice " would not have been used. We do not advise 
men after they have made up their minds and after they have 
acted. We advise men while they are considering, while they are 
deliberating, before they have determined and before they have 
acted. 

Not only do the letter and spirit of the Constitution, and the 
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history of the treaty-making power as well, deny the proposition 
that the duty and jurisdiction of the Senate do not begin until 
the President sends the treaty to the Senate, but the practice 
of the Government, from its foundation to the present time, also 
denies it. Washington during his administration, before nego- 
tiating treaties, visited the Senate to advise with it on the policy 
and propriety of making such treaties. He was the President 
of the Convention that framed the Constitution. He had heard 
all the debates in that Convention. He had, doubtless, conferred 
during all the months of its sitting with the delegates relative 
to the organization of the treaty-making power — a question, in 
the consideration of which the delegates, throughout the delib- 
erations of the Convention, held most tenaciously to the preserva- 
tion of the power of the States as represented in the Senate. He 
knew what the understanding and intentions were of the framers 
of the Constitution in this provision; and he conformed his 
practice when President to such understanding and intention. 
And that purpose of the Convention was most strongly emphasized 
when it required that, not only a majority, but two-thirds of 
the Senate should be necessary to assent to a treaty. Indeed, the 
importance of the Senate in the making of treaties was held in 
such esteem that a serious and determined effort was made to 
require two-thirds of the entire Senate to ratify a treaty, whether 
present or not. This fact is mentioned by Washington in a mes- 
sage of March 30th, 1796. 

While that practice of personally visiting the Senate for con- 
sultation has been abandoned, the practice of consulting the 
Senate prior to making a treaty has not been abandoned by 
subsequent Presidents. Did space permit, many instances could 
be given in which Presidents have asked the advice of the Senate, 
as to the policy of making a treaty, prior to entering into nego- 
tiations concerning the same. These instances would include 
not only Washington, but the elder Adams, Jefferson, Madison, 
Monroe, Jackson, Van Buren, Polk, Taylor, Fillmore, Pierce, 
Buchanan, Lincoln, Grant and Arthur. 

In addition to these formal submissions to the Senate for 
advice, instances are innumerable, up to the most recent date, 
of the President's asking the advice of individual Senators prior 
to the negotiation of a proposed treaty. It has also been the well- 
recognized and continuous practice of the Senate by resolution 
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to inform the President that, in the opinion of the Senate, it 
would be advisable to negotiate a treaty to effect a stated purpose. 

If the construction is correct that the Senate has no juris- 
diction, no duty, no responsibility, until a treaty has been sub- 
mitted to it by the President for ratification or rejection, then 
none of these Presidents had the right to ask the advice either of 
the Senate or of individual Senators; nor has the Senate had 
the right to advise the President as to the policy of negotiating 
any treaty for a stated purpose. On the contrary, such advice, 
when given by the Senate, would be a gratuitous intrusion upon 
the President's exclusive jurisdiction. But, so far from this be- 
ing true, these numerous and long-continued precedents illus- 
trate the correct construction of this clause of the Constitution. 
The law makes the Senate the adviser of the President in the 
making of a treaty through all its stages — not that it requires 
that, in every instance, the President shall have the advice and 
consent of the Senate, but that, in every instance, the President 
has the right to have it, and correspondingly, in every instance, 
the Senate, has the right to offer it. It is a reciprocal right for a 
common benefit. 

That is the relation. It is the right of the President to have; 
it is the right of the Senate to offer. It is no intrusion upon 
the right of the Senate, before the submission of a treaty and be- 
fore it is asked whether or not it will ratify it, for the President 
to ask the advice of the Senate, and it is no intrusion on the 
part of the Senate to ask of the President information with 
reference to any treaty he proposes to make, and to advise as to 
the policy or impolicy of making it. 

If the construction is correct which gives to the President 
exclusive jurisdiction and power, it matters not what may be 
the well-understood purpose of the Executive in negotiating a 
treaty or in sending delegates to a European political convention 
to settle European international questions, the Senate must be 
dumb until it receives a proposed treaty. It may be that the 
proceeding begun or proposed by the President tends inevitably 
to war. As stated by one of the commentators on the Constitu- 
tion (Pomeroy), the President may "so conduct . . . the dip- 
lomatic negotiations with other governments, as to force war, 
as to compel another nation to take the initiative; and, that 
step once taken, the challenge cannot be refused." 
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Again, the Executive may, without even sending any proposed 
treaty to the Senate, continue to send delegates to European 
international political conferences, and thus in time practically 
destroy our recognition of the long-established doctrine of non- 
entanglement by us in such disputes. The sending of delegates 
from this Government to the Algeciras Conference is a case in 
point It is known to all the world that that Conference was called 
to deal with an acute question between Germany and France which 
threatened war. All other questions which have been injected 
into it are mere shams and disguises to conceal the real purpose 
of the Conference. After our Government has taken an active 
part through our delegates in the Algeciras Conference, no pro- 
posed treaty may be submitted to the Senate. Nor is that all 
in sight. We are told in the press despatches that European 
questions concerning the Balkan States are again becoming acute; 
that there is great tension, and that another European war-cloud 
is gathering in the East. Doubtless, there will soon be another 
conference to deal with that situation. To that conference, ac- 
cording to the new doctrine, it will again be in order to send 
delegates from the United States. And after we have taken an 
active part in the deliberations of the conference, again no pro- 
posed treaty may be sent to the Senate. But a still wider field 
for our newly found diplomatic activities is opened by the events 
of the Algeciras Conference. The principle contended for by 
France is the right of domination in a foreign country by the 
nation possessing in that country the largest interest, either 
political, racial or other. With that principle conceded by the 
nations, Germany will not have been the loser; for it is not im- 
probable that the day is not far distant when, with changing 
dynasties among her neighbors, she will invoke that principle in 
support of her claim of right to dominate both in Holland and 
Austria. And to the conferences which the assertion of those 
claims will require, the precedent of the Algeciras Conference, 
if controlling, will require delegates to be sent on the part of the 
United States. Although in each of these instances no treaty 
may be submitted to the Senate, nevertheless in participating in 
each of these conferences through our delegates, tremendous 
strides will have been taken in establishing precedents and in 
destroying the doctrine of an hundred years against entangle- 
ments in European international disputes. 
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The history of the treaty-making clause of the Constitution 
has a marked pertinence in this discussion. We have the Madison 
Papers written by Mr. Madison, containing his report, taken down 
during the Convention, in which there is a detailed account of 
the entire proceedings, with a statement of every motion that was 
made, every paper that was submitted and a summary of every- 
thing that was said by every member of the Convention. That 
Convention was in session about four months; and from the 
beginning to the end of it — until very near the close — the con- 
sensus of opinion was that the Senate should be clothed with the 
exclusive right to make treaties. Not a draft of the Constitution 
was submitted which did not contain unqualified provision that 
the Senate and the Senate alone should make treaties. Mr. 
Hamilton was the one great advocate of central power; and, so far 
as I have been able to discover, the only one, up to the last days 
of the Convention, who so much as suggested the participation 
of the President in the making of treaties. His suggestion, which 
he said at the time he would not offer for action, was that it 
was something which the President should do " upon the advice 
and with the approbation of the Senate." If the Constitution 
had finally used precisely that language, there certainly could 
have been no question as to its contemplation that the advice 
would precede the approval. In no instance was there, during the 
entire Convention, even a suggestion by any one that the Presi- 
dent alone should have power to make treaties. 

On the contrary, this proposal by Hamilton was the only 
instance, till near the close of the Convention, of its being even 
suggested that the President should participate at all. Mr. 
Charles Pinckney, in the early stages of the Convention, submitted 
a complete draft of a proposed constitution, which formed the 
basis of that which was ultimately adopted. In Article VII of 
that draft were the words : 

" The Senate shall have the sole and exclusive power ... to make 
treaties." 

All of the various proposed provisions of the Constitution 
were debated, and it was finally committed to a few learned and 
prominent men to shape up the various articles which had been 
substantially agreed upon. When this committee on detail re- 
ported to the Convention the proposed Constitution, this was 
still the language: 
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" Article IX, sec. I. The Senate of the United States shall have power 
to make treaties." 

In this last discussion, Mr. Madison made finally the sug- 
gestion: "That the Senate represented States alone, and that, 
for this as well as other obvious reasons, it was proper that the 
President should be an agent in treaties." 

It was upon Mr. Madison's motion, based upon the proposition 
that the President should be "an agent in treaties," that the 
present provision in the Constitution was incorporated in it. 
This history of the clause certainly does not indicate an intention 
that the President should exercise an exclusive jurisdiction in the 
most important part of treaty-making, or that in it he should 
be " supreme " — a word which has recently often been used in 
the discussions as expressing the extent of the treaty-making 
power of the President. It is quite true that, after a proposed 
treaty has been ratified by the Senate, the President can put it 
in his pocket and refuse to exchange it with the foreign Power; 
but it is equally true that, when a proposed treaty is received 
by the Senate, it can bury it in its archives without considering 
it and without any action whatever. Such action by either would 
be unseemly, except for a sufficient and controlling reason. 
Neither has the right to capriciously disregard the functions of 
the other. 

Of the treaty-making power, of the duty of the President, 
and of the duty of the Senate, it may properly be said that there 
is imposed by the Constitution a reciprocal and a common duty, 
one in which each has the advantage of the services of the other, 
one in which there can be no compulsion, one in which each can 
defeat the work of the other, one in which the cooperation and 
combination of the two, from the inception to the end, is neces- 
sary in order to comply fully with the intention and design of 
the Constitution-makers in this regard. 

Ordinarily, in the making of treaties, it is not needful that 
the rule of constitutional law for which I contend should be 
invoked in practice. And, when it is invoked, there will doubt- 
less be occasions when, by reason of the delicacy of a diplomatic 
situation, the President will reply that he does not consider it 
compatible with the public interests to give the Senate such in- 
formation as may be requested — a suggestion of which fact by 
the President is always courteously acquiesced in by the Senate, 
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and that ■without reference to the question whether the Presi- 
dent has constitutionally the right thus to withhold information 
when asked for. But the reciprocal right and duty nevertheless 
exist, and in grave emergencies they should be exercised, and the 
effort thus to exercise them is not properly met by the denial of 
their existence. Much less is there warrant for resenting as an 
intrusion the attempt of the Senate to exercise such right and 
duty either by suggestion or by inquiry. 

It is a salutary practice for the President to be advised by the 
Senate whether there^ should or should not be an attempt to make 
a treaty, or to interfere in any manner with the affairs of other 
nations. There are Senators who have been in office for a gen- 
eration and whose advice and counsel would be valuable to any 
President, however learned and able and patriotic he might be. 
It has rarely happened that a President is superior, in either 
natural or acquired ability, to the average ability of the Senate. 
It has frequently happened that the President chosen has been 
without any experience in national public affairs. There may be 
at some time in the future an impulsive and strong-willed or 
even, possibly, a weak President. An election to the Presidency 
does not ipso facto endow one with all knowledge and all wisdom ; 
and it is not an unreasonable suggestion that, in the aggregate 
of ninety Senators, many of them men of great capacity and of 
large experience, there is more of knowledge of public affairs, 
more of conservatism, more of correct judgment of the require- 
ments of the public interests, than is possessed by any one man in 
the United States, whoever he may be. 

Augustus 0. Bacon. 



